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OPINION

Background

In September of 2001, Husband filed acomplaint seeking adivorce from Wife after
approximately nine and one-half years of marriage. When the complaint was filed, Husband was
thirty-nine years old, Wife was thirty-two, and their two sons were ages four and one. In the
complaint, Husband claimed Wife was guilty of inappropriate marital conduct or, inthe alternative,
that irreconcilable differences had arisen between the parties. Husband sought to be the primary
residential parent of the two minor children or, at a minimum, to be awarded equal co-parenting
time. Husband al so claimed Wife had moved to Floridawith thetwo children and refused to apprise
him of her current address.

Wifeanswered the complaint claiming she secured empl oyment and movedto Florida
with thechildren only after Husband agreed that she could do so. Wifegeneraly denied being guilty
of anyinappropriatemarital conduct, although sheadmitted that irreconcilabledifferenceshad arisen
between the parties. Wife asserted that she should be the primary residential parent for the two
children. Wifeaso filed a counterclaim asserting that Husband was guilty of inappropriate marital
conduct.

Husband was the first witness at the trial on August 5, 2003. Husband testified his
gross wages in 2002 were $54,375.20, excluding certain funds which were placed into aretirement
account. Husband confirmed the information contained in an Affidavit of Expenses and Income
previously filed by him with the Court. This affidavit showed Husband’ s net monthly income was
$3,411.71. Husband's monthly expenses, including child support payments, totaled $3,821.28,
thereby resulting in a net monthly loss of $409.57. Husband testified that his aunt, Charlotte
Groseclose, had been making mortgage paymentson hisbehalf. He currently owed hisaunt $24,000.
Husband al so borrowed approximately $450 from his mother to repair thewell at the house and his
mother also paid his share of the costs from the partially successful mediation.

Approximately nine months after the trial was completed and while this appeal was
pending, Wifefiled amotion to consider post-judgment facts, whichwegranted. The post-judgment
facts centered around Husband's loss of employment effective April 10, 2004. Husband had
maintained health insurance on the children until he lost hisjob, but he declined to extend health
insurance coverage on the children through COBRA. Husband claimed he was unableto afford the
premiums which were approximately $1,000 per month.

Husbandtestified at trial that Wifeworked asaradiation therapi st until approximately
six months before their first son was born. Thereafter, Wife worked infrequently on an as needed
basis at Baptist Hospital. Prior to losing his job, Husband was employed as the director of golf at
Eagle' s Landing and his work duties permitted him to arrange his schedule in such a way that he
could assist with caring for the children. Husband testified that on Saturdays, Wife would “get out



and spend alittlequality time by herself.” Wifewasgonemost of the day on Saturdaysand Husband
was the sole caregiver for the children during thistime.

Husband expressed his love for his two sons and stated they loved him as well.
Husband candidly acknowledged that Wife also loved the children and they loved her. Husband
wanted hischildrento return to Tennessee to be with him. Husband also has many family members
in the East Tennessee area. According to Husband, on several occasions when he has returned his
older son to Wife, she has had to pull thelittle boy off of Husband because he did not want to leave.
Husband stated that during their marriage, more often than not, Wife would go to bed before the
children. Thiswas fine with Husband because it gave him time to spend with the boys. Husband
completed an approved parenting class. Husband described his health as “excellent.”

Husband thought everything wasfinewith the marriage until May of 2001. After the
parties separated, Husband learned that Wife had been making regular phone calls to Rob Clark
(“Mr. Clark”) starting in May. According to Husband, Wife and the children went to Florida on
August 4™ along with Husband' s parents. Whilein Florida, Wife apparently got into an argument
with Husband' s father and went to Mr. and Mrs. Clark’ s house and stayed there for the rest of the
month. Mr. Clark wasformerly afamily friend and isWife' s current employer. When Wife and the
children returned from Florida, Husband took the next day off from work so he could spend time
with Wife and the children. However, Wife told Husband she could not spend any time with him
because she had an appointment with an attorney. On September 7", Husband returned home from
work to find that Wifewas gone and that she had taken the children. Wifeleft anote saying shewas
going to stay with friends but refused to say who or where the friends were. Wife simply told
Husband that if he needed to talk to her, he could call her on her cell phone. Husband testified he
agreed Wife could take the children on avisit to Florida while she looked for ajob, but he never
agreed that she could permanently move the children to Florida. According to Husband, Mr. Clark
initially offered Wife apart-timejob which she could have performed in Tennessee. However, Wife
later moved to Floridaand started working for Mr. Clark on afull-timebasis. Husband stated he has
encountered “nothing but problems trying to see the children” since Wife moved to Florida and
detailed the various problems he has encountered. Husband also has had difficulties being ableto
speak with the children on the telephone because of various actions of Wife.

Husband does not believe Wife provides a stable environment for the children. Her
employer, Mr. Clark, isamarried man with whom Wifeishaving an affair. Wifehasmoved several
times and the older child has been in three different schools. The older son has been receiving
therapy whilein Florida. Theyounger child broke hisarm and has had pneumoniaon morethan one
occasion. Husband testified that his family in East Tennessee would assist him in caring for the
children if needed and if he is designated as the primary residential parent.

Not surprisingly, Wife's testimony was quite different from Husband's in many
respects. Asbackground, Wife hasan associate’ sdegreein radiol ogical technology and abachelor’s
degree in radiation therapy. When the parties moved to Tennessee, Wife secured employment at
Baptist Regional Cancer Center in Morristown. Wifewasworking at KnoxvilleUrology Associates
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in Knoxville at the time shetook amedical leave while pregnant with the parties’ first child. Atthe
time of trial, Wife was working full-time for The Clark Company in St. Augustine, Florida. The
Clark Company speciaizesin devel oping Christian schoolsand nonprofit organizations. Wifeisthe
executive director of client services. When Wifefirst became employed by The Clark Company in
September of 2001, her salary was $42,000 per year. Wife currently earns $48,500 and believes her
jobisvery stableandthat it will remain stableeven if Mrs. Clark finds out about the affair Wife had
with Mr. Clark.

Wifetestified to what she characterized as sexual and emotional abuse by Husband.
For example, Wife claimed Husband woul d insi st they watch pornography and he eventually insi sted
that they use various sex toys. Wifetestified using the sex toys was very degrading and she agreed
tousethemonly to please Husband who would not stopinsisting. Accordingto Wife, approximately
ayear and a haf before she left Husband, he began insisting that Wife have sex with another man
or woman and that he be allowed to watch, but Wife consistently refused. The reason Wife claims
sheleft Husband wasthe continual emotional and sexual abuse sheendured throughout the marriage.

According to Wife, Husband kept talking about bringing another man into the house
for her to engagein sexual relationswith and thisscared her. Themarriagewas*really ontherocks’
when Wife went to Florida with the children and Husband' s parents. While in Florida, Wife and
Husband’ sfather got in an argument, and he told her to leave the house. Wife went over to Mr. and
Mrs. Clark’s house. Wife claimed she and Mr. Clark were not having a sexual relationship at that
time. Mr. Clark eventualy offered Wife full-time employment in Florida. Wife admitted she
eventually had an affair with Mr. Clark, but claimed the affair was now over and their relationship
was purely as colleagues and friends. Family coverage health insurance will be available through
Wife semployer, but Wife stated it will be expensive. Wife acknowledged she waswaiting for the
divorce litigation to be over so she would “know if | need to get [health insurance] for myself and
the boys or just for me or the boys or how | need to do that.”

Wife described the older child as very bright, inquisitive and loving. The younger
child isaso very bright and loving, but is more rambunctious. Wife takes the children to various
parks in the neighborhood and to the zoo, movies, the library, etc. Wife has some flexibility in her
work hours and she is able to work at home and tend to the children when they are sick. Wife
testified she has aways been the children’ s primary caregiver and she was the person who took the
children to doctor appointments, prepared their meals, gave them baths, etc. Wife claimed Husband
rarely assisted with these activities. In direct contrast to Husband's testimony, Wife stated she
actively encouraged the children to call Husband and also encouraged visits between Husband and
the children.

Wife also filed an Affidavit of Expenses and Income and testified to its contents at
trial. Wife’ smonthly netincome, including child support payments, totaled $4,269.12. Wife' stotal
monthly expenses were $6,473, leaving a net monthly loss of $2,203.88. Wife's net monthly
expenses included $1,950 in payments toward almost $65,000 in credit card debt which Wife



accumulated after the parties separated. A portion of this credit card debt includes payment of
attorney fees and expenses related to the present litigation.*

Sherry Risch (“Risch”), aclinical psychologist, was called as an expert witness on
Wife sbehalf. Rischwas contacted by Wife to assess Wife' s parenting skills and the adjustment of
the children to moving to Florida. Risch met with Wife and the children on severa occasions and
evenvisited Wife' sapartment. Risch hasmet with the children’ steachersand their therapist. Risch
stated that Wifewasavery well-adjusted individual and both of the childrenwereaswell. Theolder
child’ s kindergarten teacher informed Risch that he was doing very well. The older child’s social
and emotiona development were within normal limits and there were no behaviora problems.
Therewas astrong bond between Wife and the children. Because Risch did not evaluate Husband,
she acknowledged she could not offer any opinion regarding which parent should be awarded
custody. However, she could and did say that Wife certainly was able to properly parent the
children.

After the proof was completed, the Trial Court made several rulingsfrom the bench.
First, the Trial Court found Husband was entitled to a divorce on the grounds of Wife's admitted
adultery. The Trial Court also stated that Wife “has done quite a bit to impede [Husband' s]
visitation.” With regard to Wife'smoving to Florida, the Trial Court found that the real reason she
moved to Florida was to be close to her married lover. The Trial Court went on to add, however,
that what was important with regard to custody was what was in the best interest of the children.
More specificaly, the Tria Court pointed out that in making a determination regarding custody, it
could not punish Wifefor moving to Floridato be with her lover or “lying to this Court about things
that took place in the home .... This Court has to make its judgment going forward about what is
in the present and foreseeable best interest of these children.” The Tria Court discussed the
testimony of Risch and othersto the effect that the children were quite well adjusted to their home
in Florida. As between Husband and Wife, the Trial Court concluded it was “clear” that it wasin
the best interest of the children for Wife to be the primary residential parent.

On September 4, 2003, the Trial Court entered its Final Judgment. As pertinent to
this appeal, the Trial Court granted Husband a divorce, but designated Wife as the primary
residential parent. However, the Trial Court added the following:

[Wife is] awarded the primary residential custody of the parties
minor children on atemporary basisto seeif sheiswilling to comply
without interference with the Orders of the Court as it relates to
[Husband' 5] visitation and contact with the children....

! Wife’ s Affidavit of Expenses and Income also included $239 per month for health insurance. Wife admitted,
however, that she was not paying anything for health insurance at that time. Wife included this expenses because she
anticipated having “to start paying something.”
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With regard to the marital residence, the Trial Court concluded there was $51,000 in equity which
was marital property and which should be divided equally between the parties. TheTrial Court also
ordered each party to beresponsiblefor one-half of the children’ s outstanding medical expenses not
covered by insurance. Finally, theTrial Court held that each party wasresponsiblefor hisor her own
attorney fees.

Husband appealsraising threeissues. First, Husband claimsthe Trial Court erred in
designating Wife as the primary residential parent. Next, Husband claimsthe Tria Court erred in
awarding Wife a “disproportionate amount of equity in a home owned by the Husband and his
parents.” Husband's fina issue is whether he should be held responsible for one-half of the
outstanding medical bills on the children. Wife aso appeds, claiming the Trial Court erred in not
awarding her a divorce based on Husband' s inappropriate marital conduct. Wife aso claims the
Trial Court erred when it stated in the Final Judgment that the designation of Wife as the primary
residential parents was only to be on atemporary basis. Finally, Wife claimsthe Trial Court erred
in not awarding her attorney fees.

Discussion

Thefactual findingsof the Trial Court areaccorded apresumption of correctness, and
we will not overturn those factual findings unless the evidence preponderates against them. See
Tenn. R. App. P. 13(d); Bogan v. Bogan, 60 SW.3d 721, 727 (Tenn. 2001). With respect to legal
issues, our review is conducted “under a pure de novo standard of review, according no deference
to the conclusions of law made by thelower courts.” Southern Constructors, Inc. v. Loudon County
Bd. Of Educ., 58 S.W.3d 706, 710 (Tenn. 2001).

We first will address Wife's claim that the Trial Court erred by not granting her an
absol ute divorce from Husband based on his alleged inappropriate marital conduct. In making this
argument, Wifewisely does not challenge the Trial Court’ s granting of adivorce to Husband based
on her admitted adultery. Wife testified to years of emotiona and sexual abuse she clamsto have
endured at the hands of Husband. According to Wife, this abuse began when Husband started
purchasing pornographic videos and magazines. Husband then began insisting that Wife use
“perverse’ sex toys and repeatedly pressured her to have “* swinger’ relations, e.g., to have sexual
relations with another man or woman while Husband would participate or watch or videotape the
sex act.” Wife claimed Husband's conduct eventually resulted in her seeking therapy once she
moved to Florida. Not surprisingly, Husband denied forcing Wife to engage in any sexua activity
against her will. Husband atogether denied ever suggesting Wife have sex with athird party.

In resolving the conflicting testimony regarding whether Wife was forced to engage
in sexual actsagainst her will or wasotherwisesexually or emotionally abused, the Trial Court noted
it was forced to “make certain findings about the credibility” of the witnesses, which it did when it
stated as follows:



| find it most incredible and unbelievable that a person who is as
intelligent, as strong as she appeared here on thewitness stand asthis
wife, could be forced to commit those acts that she now clamswere
so gross to her. And, in fact, the Court looking at ... collective
Exhibit 50 are a series of cards that the wife gave to the husband
talking about sex....

The Court further finds that she apparently ... made no
complaint to anyone else about any sexua abuse or fear of her
husband as a consequence of that until she left to go to Floridato go
to work for the man she had an affair with. That strikes me as
unbelievable, and | find that on that issue she has no credibility; that
her credibility has been totally destroyed by her own testimony ....
[T]he Court finds that she has failed to meet her burden of proof as
to grounds of divorce by a preponderance of the evidence and
therefore the court awards the husband a divorce upon the grounds of
adultery.

TheTria Court also noted there were sexual abuse and crisis centersin East Tennessee designed to
protect people from immediate threats of violence and Wife “took no advantage of that.” Instead,
she sought counseling once shemoved to Floridato bewith her lover, adevelopment the Trial Court
described as “very convenient.”

The Trial Court’s factual conclusion as to whether Husband engaged in any
inappropriate marital conduct was based a most exclusively onwitnesscredibility. Wife' stherapist
was called as awitness at tria to support Wife's allegations, but the therapist admittedly had no
independent knowledge of whether any of this claimed activity actually took place and wasrelying
solely on what Wife told her. The Trial Court had the opportunity to observe Husband, Wife, the
other witnesses, and evaluate the documentary evidence admitted at trial including sexually
suggestive cards sent by Wifeto Husband. After hearing all of the proof, the Trial Court concluded
Wifewaslyingand expressly stated such. TheTrial Court’ sfactual determinationinvolvingwitness
credibility will be given great weight on appeal. See Barnhill v. Barnhill, 826 S.\W.2d 443, 448
(Tenn. Ct. App. 1991)(citing Town of Alamo v. Forcum-James Co., 205 Tenn. 478, 327 S\W.2d 47
(1959)). We do not believe the evidence preponderates against the Trial Court’s conclusion that
Wife failed to meet her burden of proof on this issue. We, therefore, affirm the Trial Court’s
conclusion that only Husband was entitled to a divorce.

The standard of review on appeal for issues addressing child custody and visitation
was set forth by our Supreme Court in Suttlesv. Suttles, 748 S.\W.2d 427 (Tenn. 1988), and recently
reaffirmed in Eldridgev. Eldridge, 42 S\W.3d 82 (Tenn. 2001). In Suttles, the Court acknowledged
the generd rule that:



Although ... “the details of custody and visitation with children are
peculiarly within the broad discretion of thetrial judge,” Edwardsv.
Edwards, 501 S.W.2d 283, 291 (Tenn. App. 1973), and that thetrial
court's decision will not ordinarily be reversed absent some abuse of
that discretion, "in reviewing child custody and visitation cases, we
must remember that the welfare of the child has aways been the
paramount consideration” for the courts. Lukev. Luke, 651 S.W.2d
219, 221 (Tenn. 1983)....

Suttles, 748 SW.2d at 429. The Supreme Court further explained the abuse of discretion standard
in Eldridge, stating:

Under the abuse of discretion standard, atrial court’s ruling
“will be upheld so long as reasonable minds can disagree as to
propriety of the decision made.” State v. Scott, 33 S.\W.3d 746, 752
(Tenn. 2000); Sate v. Gilliland, 22 SW.3d 266, 273 (Tenn. 2000).
A tria court abusesitsdiscretion only whenit “applie[s] anincorrect
legal standard, or reache[s] a decision which is against logic or
reasoning that cause[s| an injustice to the party complaining.” State
v. Shirley, 6 SW.3d 243, 247 (Tenn. 1999). The abuse of discretion
standard does not permit the appellate court to substituteitsjudgment
for that of thetrial court. Myint v. Allstate Ins. Co., 970 S.W.2d 920,
927 (Tenn. 1998).

Eldridge, 42 S\W.3d at 85.

The factors to be considered by the court in child custody matters are set forth in
Tenn. Code Ann. § 36-6-106(a) and include, but are not limited to, thelove, affection and emotional
ties existing between the parents and child; the disposition of the parentsto provide the child with
food, clothing, medical care, education and other necessary care; the degree to which a parent has
been aprimary caregiver; the importance of continuity in the child’ slife and the length of time the
child has lived in a stable, satisfactory environment; the stability of the family unit of the parents;
the mental and physical health of the parents; the home, school, and community record of the child;
and each parent’ s past and potential for future performance of parenting responsibilities, including
the willingness and ability of each of the parentsto facilitate and encourage a close and continuing
parent-child relationship between the child and other parent, consistent with the best interest of the
child. Inaddition, Tenn. Code Ann. 8 36-6-101(d) establishes“thelegislativeintent that the gender
of the party seeking custody shall not give rise to a presumption of parenta fitness or cause a
presumption or constitute afactor in favor or against the award of custody to such party.”



Husband claims the Trial Court failed to compare the relative fitness of the parties
since most of the relevant factors contained in Tenn. Code Ann. § 36-6-106(a) favor Husband.? In
itsmemorandum opinion, the Trial Court did not list each of the applicablefactors and explain how
that particular factor impacted its overall decision. While this statute does require atrial court to
consider al of thelisted factors which are applicable, it does not requireatria court, whenissuing
amemorandum opinion or final judgment, to list every applicable factor along with its conclusion
as to how that particular factor impacted the overall custody determination.®

It isimportant to note that the Trial Court did not conclude Husband was an unfit
parent. The Tria Court correctly noted that both parties had strong and some not-so-strong areas
which wererelevant to its decision. Thereisno doubt that some of the relevant factors favor Wife,
and others favor Husband, which is often the case. For example, the Trial Court found Wife had
been the children’s primary caregiver. The Trial Court aso was impressed favorably with the
testimony of Risch who essentially testified that Wife and the children were doing quite well in
Florida and Wife was able to take care of the children. On the other hand, Wife fell short on her
ability to facilitate and encourage a close and continuing relationship between Husband and the
children.

ItisimplicitintheTrial Court’sruling that it found both Wife and Husband to befit
parents. We agreethat they are. However, after reaching this conclusion, the Trial Court then was
confronted with the daunting task of determining which of thesetwo it parents should be designated
theprimary residential parent in accordancewith the best interestsof the children. Weareconvinced
from our review of the entire record that the Trial Court did consider al relevant factors when it
found that it wasin the best interest of the children for Wifeto be the primary residential parent. It
matters not whether this Court would have made the same decision if given the opportunity to make
theinitial custody determination. Our roleisconfined to determining whether the Trial Court abused
itsdiscretion. We hold that it did not.

The next issueiswhether the Trial Court erred when it stated that its designation of
Wifeasthe primary residential parent wastemporary. The Trial Court obviously believed Husband
when he claimed Wife was thwarting his ability to talk with and visit the children, a clam Wife
unsuccessfully denied. The Tria Court characterized itsruling astemporary in order, hopefully, to
convince Wifethat her improper conduct would not be tolerated and if sheinsisted on this conduct,
there would be ramifications.

In this State, once a valid order of custody has been issued, the initial custody
determination cannot be modified unless there has been amaterial change in circumstances which

2 One of the relevant factorsis a parent’s ability to provide a child with food, clothing, medical care, etc. See
Tenn. Code Ann. 8 36-6-106(a)(2). In his brief on appeal, which was filed prior to Husband becoming unemployed,
Husband emphasized that he had been at the same job since 1994. Suffice it to say, assuming this factor at one time
favored Husband, it no longer does.

3 Of course, in cases such as this we strongly encourage trial courts to be as detailed as possible.
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makes a changein custody in the child’ sbest interest. See, e.g., Kendrick v. Shoemake, 90 S.W.3d
566, 570 (Tenn. 2002); Buckles v. Riggs, 106 S.W.3d 668, 675 (Tenn. Ct. App. 2003). Because
initial custody determinations can be changed upon aproper showing, initial custody determinations
are, by their very nature, somewhat temporary. Inthe present case, if Wifeinterferes post-judgment
with Husband' s visitation and his ability to contact the children, then the Trial Court has options
available to remedy this situation, such as finding Wife in contempt. In addition, this Court has
stated that a “[c]hange of custody is not appropriate as a method to punish a parent for failing to
comply with court orders regarding visitation.... However, a custodial parent's actions which
interfere with the rel ationship between the child and non-custodia parent may constitute amaterial
changeof circumstances.” Roachev. Bourisaw, No. M2000-02651-COA-R3-CV, 2001 Tenn. App.
LEXIS 756, at ** 18, 19 (Tenn. Ct. App. Oct. 20, 2001), no appl. permappeal filed. We agreewith
Wife that the language used by the Trial Court regarding the temporary nature of the custody
determination should be del eted from the Final Judgment. However, in so doing we emphasi ze that
theTrial Court’sinitial custody determination issubject to changein the samemanner asevery other
initial custody determinationinthisState, i.e., uponashowing of amateria changein circumstances,
such as post-judgment interference by Wife with Husband’ srelationship with their two sons, which
makes a change in custody in the child’ s best interest.

We next consider whether the Trial Court’s division of marital property was
inequitable and an abuse of discretion, as claimed by Husband. Courts must look to Tenn. Code
Ann. 8 36-4-121 when determining how to distribute marital property. Thisstatutelistsmany factors
to be considered by the Trial Court and include, but are not limited to: the duration of the marriage;
the age, physical and mental health, vocational skills, employability, earning capacity, estate,
financial liabilitiesand financial needs of each of the parties; the tangible or intangible contribution
by one party to the education, training or increased earning power of the other party; the relative
ability of each party for futureacquisitions of capital assetsand income; and the contribution of each
party to the acquisition, preservation, appreciation, depreciation or dissipation of the marital or
separate property, including the contribution of a party to the marriage as homemaker, wage earner
or parent, with the contribution of aparty ashomemaker or wage earner to be given the same weight
if each party hasfulfilled itsrole. See Tenn. Code Ann. 8 36-4-121(c).

A tria court has wide discretion in dividing the interest of the parties in marital
property. Barnhill v. Barnhill, 826 S.W.2d 443, 449 (Tenn. Ct. App. 1991). Asnoted by this Court
in King v. King, when dividing marital property:

The tria court’s goal in every divorce case is to divide the parties
marital estate in a just and equitable manner. The division of the
estate is not rendered inequitable simply because it is not
mathematically equal, Cohen v. Cohen, 937 SW.2d 823, 832 (Tenn.
1996); Ellisv. Ellis, 748 S\W.2d 424, 427 (Tenn. 1988), or because
each party did not receive a share of every item of marital property.
Brown v. Brown, 913 SW.2d [163] at 168. . . . In the final analysis,
the justness of a particular division of the marital property and
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allocation of marital debt dependson itsfinal results. See Thompson
v. Thompson, 797 S.W.2d 599, 604 (Tenn. App. 1990).

King v. King, 986 S.\W.2d 216, 219 (Tenn. Ct. App. 1998) (quoting Roseberry v. Roseberry, No.
03A01-9706-CH-00237, 1998 Tenn. App. LEXIS 100, at *11-12 (Tenn. Ct. App. Feb. 9, 1998), no
appl. perm. appeal filed).

In the present case, the parties agreed prior to trial on how to divide most of their
persona property. The primary property issue at trial centered around the marital residence.
Husband obtained an ownership interest in the house on July 26, 1998, pursuant to awarranty deed.
The grantors were Husband’' s materna grandparents and the property was deeded to Husband and
both of his parents. Approximately 1Y% years prior to this conveyance, the house was appraised at
$40,948.00. In September of 1998, Husband and Wife borrowed $83,000 and undertook substantial
renovationstothehouse. Wife' sfather provided asubstantial amount of assi stancein accomplishing
theserenovations. In November of 2002, the house had an apprai sed value of $170,000. At thetime
of trial, Husband and Wife still owed $78,191 on the amount they borrowed in September of 1998.

The Trial Court determined the amount of the increase in value of the house and the
equity by subtracting from the most recent appraisal the value of the house at the time of theinitial
appraisal, i.e., $170,000 - $40,948, leaving the sum of $129,052. The Trial Court then subtracted
from this figure the amount of Husband and Wife's indebtedness ($129,052 - $78,191), leaving a
total equity of $50,861, which the Trial Court rounded up to $51,000. The Trial Court concluded
this entire amount was marital property. The Trial Court also concluded there was an additional
$16,600 in marital property from the parties' vehiclesand abank account, bringing thetotal amount
of marital property to $67,600. The Tria Court then awarded each of the parties one-haf of the
marital property, or $33,800.

After determining the amount of each parties’ interest in the marital property, the
Trial Court discussed whether thereshould beany creditsor of f-setsagainst their respectiveinterests.
After the parties separated, Husband paid all of the house and car paymentswithout any contribution
from Wife. The Tria Court held Wife responsible for $9,289, which represented one-half of these
payments. Although Husband had been making the house and car payments, therewere outstanding
medical billspertainingto the childrenwhich had not been paid by healthinsurance. The Trial Court
concluded Husband should be responsiblefor $3,687, which represented one-half of the outstanding
medical bills. The Trial Court then subtracted from Wife' stotal share of the marital property the
$9,289 she owed Husband, and credited Wife the $3,687 which Husband owed on the medical bills.
Theend result wasacredit to Husband of $5,602, thereby leaving Wifewith agrand total of $28,198
in marital property ($33,800 - $9,289 + $3,687 = $28,198). The Trial Court awarded al of the
interest in the marital residence to Husband, gave Husband six months in which to pay Wife
$28,198, and granted Wife ajudicial lien on the property to secure the payment.

Asnoted previously, theprimary issue on appeal withregardtothedivision of marital
property centersaround the Trial Court’ s conclusion that the parties had equity totaling $51,000 and
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the entire amount of this equity was marital property. Wife claimsthe Trial Court was correct when
it concluded all of the equity in the house was marital property because of the substantial increase
in value which occurred during the marriage and because Wife's father made significant
contributions to the increase by performing some of the improvementsto the house. Wife does not
argue before uswhat amount of equity should be considered marital property if the Trial Court erred
in concluding al of it was marital property. Husband claimsthe Trial Court erred for two reasons.
First, Husband argues that any ownership interest he and Wife may have is lessthan the amount of
their indebtedness because of his parents’ ownership interest, and so there is no equity whatsoever
to distribute. Alternatively, Husband claimsthat if the Trial Court correctly determined there was
equity totaling $51,000, it nevertheless erred when it failed to determine how much of that equity
belonged to the other two owners of the house, i.e., Husband' s parents.

We agree with Husband that the Trial Court erred by holding the full $51,000 of
equity in the house to be marital property. Other than the warranty deed, there was no proof
introduced at trial indicating how much of an interest in the property the grantors intended for
Husband or his parentsto have. Again, we note that Wife only argues that 100% of the equity was
marital property. In the absence of any proof or convincing argument to the contrary, we feel
compelled to hold that each of the three grantees listed on the deed owns basically a one-third
interest inthe property asawhole. Itisalso noteworthy that Husband' sparentsare not partiestothis
lawsuit.

Husband arguesthat when the ownershipinterest of hisparentsis properly takeninto
account, he ends up having absolutely no equity. For example, if Husband is determined to own a
one-third interest in the roughly $129,000 increasein the value of the house, then hisinterest would
be $43,000, which is $35,000 less than the $78,000 he still owes on the mortgage. While this
argument is mathematically sound, it is far from equitable. It is undisputed that Wife jointly
borrowed the $83,000 for the renovations, and that Wife' s father substantially contributed to the
increase in value. In addition, the Trial Court gave Husband a credit for one-half of the house
payments he made after the separation. We note Husband does not claim the Trial Court erred in
requiring Wife to be responsible to him for one-half of the house payments Husband paid after the
parties separated. Because of these undisputed facts, we believe equity demands that Wife sharein
Husband’s interest. Neither party challenges the Trial Court’s finding that the renovations to the
house increased its value $51,000 more than the corresponding indebtedness. Because Husband's
parents are also co-owners, Husband should be credited with owning one-third or $17,000 of this
increase. We aso conclude that this entire $17,000 is marital property.

Husband challenges the Trial Court’s conclusion that he should be responsible for
one-half of the children’s outstanding medical bills. According to Husband, because Wife moved
to Florida the children’s health care providers were out of network which resulted in a lower
percentage of the medical bills being covered by health insurance. Husband asserts that he should
be responsible only for one-half of the outstanding medical bills that would have existed had Wife
stayed in Tennessee and utilized in network health providers. While the increase in uncovered
medical billsisanother unfortunate consequence of Wife' smoveto Florida, we cannot concludethe
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Trial Court erred when it held the parties should be equally responsible for this added expense
related to their children’s health and thereafter credited Wife with $3,687 in the marital property
distribution.

Inlight of theforegoing, wewill not disturb the Trial Court’ svarious creditsand off-
setsin the marital property distribution, or its conclusion that dividing the marital property equally
was equitable. Adding tothe $17,000 in equity the other $16,600 in marital property resultsin total
marital property of $33,600. Wife’'sone-haf interest is $16,800. After crediting Husband with the
$5,602 as discussed above, thisleaves Wife with atotal interest in the marital property of $11,198.
We modify the Trial Court’s judgment and hold that Husband must pay Wife the sum of $11,198
within three months from the entry of this Court’ sjudgment. In all other respects, the Trial Court’s
judgment regarding marital property isaffirmed, includingtheaward to Husband of all of theparties
interests in the marital residence, and the granting of ajudicial lien against Husband' s assets to
secure payment to Wife of the amount sheis due.

Thefinal issueisWife' sclaim that the Trial Court erred when it required her to pay
her own attorney fees. Attorney feeawards aretreated asalimony. Gilliamv. Gilliam, 776 S\W.2d
81, 86 (Tenn. Ct. App. 1988). In determining whether to award attorney fees, atrial court should
consider therelevant factorsset forthin Tenn. Code Ann. 8 36-5-101(d)(1)(E). Thesefactorsinclude
but are not limited to: the relative earning capacity, obligations, needs, and financial resources of
each party; therelative education and training of each party; the duration of themarriage; theageand
mental condition of each party; the physical condition of each party; the separate assets of each party;
the provisions made with regard to the marital property; the standard of living of the parties
established during the marriage; the extent to which each party has made such tangibleand intangible
contributionsto the marriage asmonetary and homemaker contributions; and therelativefault of the
parties in cases where the court, in its discretion, deems it appropriate to do so.

Awardsof attorney feesarewithin the sound discretion of thetrial court, and will not
bedisturbed on appeal unlessthe evidence preponderatesagainst theaward. Kincaidv. Kincaid, 912
S.W.2d 140, 144 (Tenn. Ct. Cpp. 1995). The only reason specifically expressed by the Trial Court
for denying Wife any attorney feeswas her inappropriate marital conduct. Whileit certainly would
seem anomalous to require Husband to pay Wife's attorney fees when these divorce proceedings
were brought about by Wife's admitted adultery, fault of a party is only one of the relevant
considerations. Nevertheless, after considering all of therelevant factors, including Wife' sneed and
Husband' s ability to pay, we conclude the Trial Court did not abuseits discretion in requiring each
party to pay hisor her own attorney fees. After considering all relevant factors, we also declineto
award Wife her attorney fees on appeal.
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Conclusion

The judgment of the Trial Court isaffirmed as modified and this cause is remanded
to the Trial Court for collection of the costs below. Costs on appeal are assessed one-half against
the Appellant, Kevin Edward Craig, and his surety, and one-haf against the Appellee, Julie Ann
Crag.

D. MICHAEL SWINEY, JUDGE
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